9th Circuit No. 10-55879
5199639

IN THE SUPREME COURT OF CALIFORNIA
En Banc

LOS ANGELES UNIFIED SCHOOL DISTRICT,
Plaintiff and Appellant,

V.

MICHAEL GARCIA, AN INDIVIDUAL,
Defendant and Appellee.

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF
AND AMICUS CURIAE BRIEF OF THE
CALIFORNIA SCHOOL BOARDS ASSOCIATION AND ITS
EDUCATION LEGAL ALLIANCE
IN SUPPORT OF PLAINTIFF LOS ANGELES

UNIFIED SCHOOL DISTRICT
Keith Bray (SBN 128002) Van T. Vu (SBN 200680)
General Counsel Kourtney Vaccaro (SBN 173558)
Elaine Yama-Garcia (SBN 182210) VU VACCARO LLP
Associate General Counsel 2230 L Street
CALIFORNIA SCHOOL Sacramento, CA 95816
BOARDS ASSOCIATION Tel; 916.760.7800
3100 Beacon Boulevard Fax: 916.760.8642

P.O. Box 1660
Sacramento, CA 95691
Tel: 916.669.3248
Fax: 916.371.3407

ATTORNEYS FOR AMICUS CURIAE CALIFORNIA SCHOOL
BOARDS ASSOCIATION AND
ITS EDUCATION LEGAL ALLIANCE



TABLE OF CONTENTS

TABLE OF AUTHORITIES ........ccccootiimrnreineerseesr e iii

APPLICATION FOR LEAVE TO FILE

AMICUS CURIAE BRIEF .....cccoooiiniininrnnecsesseieeses e A-1

AMICUS CURIAE BRIEF .........cocooiimiiiiierceeeeee e 1
L. QUESTION PRESENTED ........cccoooniiininiiinineieee e 1
II. INTRODUCTION AND SUMMARY OF ARGUMENT..1

III.

IV.

A. Section 56041 and Its Specially Defined Terms........... 3
B. State Duty to Provide Special Education and Related

S T VICES . 1.t ieeeesirereeeeeerereeeeenenennnsnnssssssesesssssssssesesssssas 6
ARGUMENT ...ttt e e s e aeasasesasasasssesasssnsns 8

A. California’s Legislature Enacted Section 56041 Within
a Legal Framework that Overlooked Education for
Children Incarcerated in County Jails and Perpetuated
this Omission in Subsequent, Pertinent Additions to
California’s Special Education Laws ....ccoovvvvveverinneene, 8

B. Assuming Section 56041 Applies to Children
Incarcerated in County Jails, Direct Access to These

Children is Meaningless Without Statutorily Mandated
Interagency Agreements that Ensure Full Compliance
with the IDEA and California’s Special Education

C. Assuming Section 56041 Applies to Children
Incarcerated in County Jails. Contracting for Another
Public Agency to Provide the Special Education
Would Be Futile Absent a Legislative Mandate that
Ensures Full Compliance with Special Education Laws
and Holds the Contracting Agency Equally

Responsible for Compliance .........covevueeveevceecececveenne. 24
CONCLUSION ..o eeeeee e 30



EXHIBIT A ..ottt
PROOF OF SERVICE

i



TABLE OF AUTHORITIES

CASES
Euv. Chacon

(1976) 16 Cal.3d 465, 470 .ocorverireeeeeeeeteeeeeeeeeeeetest et 13
Los Angeles Unified Sch. Dist. v. Garcia

669 F.3d 956, 962 (9th Cir, 2012) ..coceeeirriviitieeeeeeceeeseece e eee s 1,25
Lundgren v. Deukmejian

(1998) 45 Cal.3d 727, T35 ettt s 8
Orange County Dept. of Educ. v. California Dept. of Educ.

668 F.3d 1052, 1057, fn. 5§ (9th Cir. 2011} ceeeeriiireerececneieiiecv e 13
Stone Street Capital, LLC v. California State Lottery Com.

(2008) 165 Cal. App. 4th 109, 120 ..eivieeeeeeeeeeeeeeeeeeeee e 11
Student v. Berkeley Unified Sch. Dist. and Albany Unified Sch. Dist

No. 2003-1989 (Cal. Special Educ. Hearing Office, Nov. 6, 2003)......... 12

Educ. Rep. on Behalf of Student v. Elk Grove Unified Sch. Dist., et al.
OAH Case No. 2012061030 (Office of Admin. Hearings, Jul. 31, 2012)

.................................................................................................................. 29
Varian Medical Systems Inc. v. Delfino

(2005) 35 Cal. 4th 180, 195 crrreeeeeeeeeeeeeceeeecer e e 13
STATUTES
Individuals With Disabilities Education Act
20 U.S.C. § T400 €SB vouveveeueeirieieieintstisteste et s et s ee 3
20 U.S.C. § T400(C) cecvecrnirririrrstctreese et ce e e ss s e eee e 18
20 U.S.C. § 1400(d) .cceimirnrreriiiereieiesieere ettt ettt s a e seeneenas 18
20 U.S.C. § 1400(A)(IHA) ettt e e e 18
20 U.S.C. § 1401(9) eceiee sttt ettt ee e 18
20 U.8.C. § T401(19) ittt 7
20 U.S.C. § T401(26) .ccermririniniesecieneeeeiectce et e st s e e 6
20 TUS.C. § TA01(29) cniiiieeeie ettt s 5
20 UB.C § 1412 et 4,19
20 U.S.C. § T412(a)(1)(A) ciiet ettt s s en e 6
20 U.S.C. § 1412(8)(1)(B) rveeeeeeniereeeeeieiteieee sttt 6
20 ULS.CL § 1412(8)(3) couevereeernririerreereseesis et st seer sttt reeeess e 21
20 ULS.C. § 1412(a)(5)A) ettt sttt 19
20 U.8.C. § 1412(a)(1IHC) vttt ettt sttt 20
20 UB.C. § 1414 ittt e e erans 4,19
20 U.S.C. § 1414(a)(12) oorerieeeeieeeeeeecteee ettt eeeeeas 7,16
20 US.C. § 14T4(AY2IAY corevurirrrereiteceeteeeeeeereee ettt ees et eeeeeneeene 8
20 U.S.C. § 14T4(ANTIAYE) cereririeeieeeeeeee et 21

iii



20 U.S.C. § T414(AYTIANAD crrrrrrrermeremrerererererereseseeeeeeseesesessesssssssesssseo 21

20 U.S.C. § 1414(A)NTI(B) eeeceeciirinrenti e eiteeee ettt sae s sav oo 21
20 ULS.C. § I415 et 4,19
LA R BN R B KT { ) O U SO TRTP RV 29
California Education Code

Ed. Code, §§ 1900-1909.5 ..corririiiieceeeeecee ettt eee s 1
Ed. Code, § 1900 ...ttt et st 9,25
Ed. Code, § 1905 ..oneiieiereeeeeeeecre vt et e 9,10
Ed. Code, § 1906 ....ooeere ettt 9,10, 25
Ed. Code, § 1907 .cvviiciiiireree ettt 9,10, 25
Ed. Code, § 35160 ..ottt e 11
Ed. Code, §§ 41840-41841.8 ..ottt e, e 1
Ed. Code, § 48200 ....oviceeeeieee ettt eeeertes ettt e s 8
Ed. Code, § 48204 ..ottt g
Ed. Code, § 48204, subd. () ..coooveciririririiiiiceiceee ettt eee e 3
Ed. Code, § 52514 .ttt 1
Ed. Code, § 56001, subd. (£).eecevereieiieiee et 20
Ed. Code, § 56026.3 ..ot 7
Ed. Code, § 50027 ..ottt st 14
Ed. Code, § S56028.5 ..ottt s 25
Ed. Code, § 56031, SUDA. (Q) ueeoreeeeeerrieeereeeeee et 5
Ed. Code, § 56031, subd. (D) ceceerereceeeseeeecce e 5
Ed. Code, § 56031, SUDA. (C) cvvivrirrririiriieieeerieie ettt ceee e s v 5
Ed. Code, § 56032 ..ottt ettt e avs 6
Ed. Code, § 56040 ..ottt 9
Ed. Code, § 56040, subd. (1) ..ccovvviriiiiciece i 9
Ed. Code, § 56041 ............ A-3,1,2,3,7,8,9,11, 12, 13, 15, 24, 25, 27, 30
Ed. Code, § 50043 ...ttt 22
Ed. Code, § SOL50 ..ottt et 14
Ed. Code, § 56195 ..ot 13
Ed. Code, § 56195 €L SEQ. orvvrireirrrirerire et erer et 14
Ed. Code, § 56195.1, subd. (A} .c.cveerecicieieieeeeicer et 13
Ed. Code, § 56205 €L SEQ. .oerverrircrrirreririeserteie ettt cee e e 14
Ed. Code, § 56205, SUDA. (8) wvevveeeeiriieeieeceerere vt en et 14
Ed. Code, § 56205, subd. (D)(2)...cuieieeeeeececieesscrr e 14
Ed. Code, § 56325 ..ottt ettt 22
Ed. Code, § 56344 ...ttt 22
Ed. Code, § 56345 .ottt e e 6
Ed. Code, § 56361 .ovvrieeereeeeeeeeeee et e 20,23
Ed. Code, § 56363, SUDA. (2) vvvvrrevriieeieeeeiceceesr e 5
Ed. Code, § 56363, SUDA. (D) cvviveeiiieeciiceceeeeeet ettt eeee e e ee e 6
Ed. Code, § 56360 ..c..oeiieecrice ettt 26

iv



Ed. Code, § 56366, SUDA. (8) ...veoceieeeeicecireeteeeceeceeeeee et eeee e 26

Ed. Code, § 56369 ..oiiviiririinecieierees ettt 24,25,26
Ed, Code, § 56501 .ottt 29
California Government Code

GOV, €O, § 7587 ot 16
Gov. Code, § 23013 .. et 10
Gov. Code, § 26605 ....miiiriie e e 10
Gov. Code, § 95000 ... et et 16
California Penal Code '

Pen. Code, § 4000 ... e e 10
Pen. Code, § 4018.5 .o s 10
REGULATIONS

Code of Federal Regulations

34 CEFR.§300.2 ittt 6
34 CER G300 17t 18
34 CFR.§300.3T .1t 5
34 CEFR. §300.43... e 5
34 C.ER. §300.102(2)(2) . ureverreriecirereeiicieseeeceestessesesseseesessseessesseestessessesneas 7
34 CER.§300.125 ittt ere e er et eeens 21
34 C.ER. §300.507 ..ttt n e 29
California Code of Regulations

Cal. Code Regs., tit. 2, § 60030 ....cccvrivrivriirecieeeere et 17
Cal. Code Regs., tit. 5, § 3000 .....cccccvimiviriiirene et 16
Cal. Code Regs., tit. 5, § 3001, Subd. (P).ecceveviereeiiirierieeeeee e 18
CALIFORNIA RULES OF COURT

Cal. Rules of Court, 1ule 8.204(C)...ccuvevvicerirreeeeee et 30
Cal. Rules of Court, rule 8.520(C)..ccvevivreecierieereireeeeeereeeeereeee s 30
Cal. Rules of Court, rule 8.520(f) ...cccoovierieeeeeecreceeeeeiie e A-1
OTHER AUTHORITIES

58 Cal. Jur. (3d ed. 2012), Statutes, § 112, p. 528.cu.vcvecricieiieeeeeeceeeeens 8
71 Fed. Reg. 46686 (Aug. 14, 2000) ....ccoveieiereieeeee et 7

California Supreme Court Order filed March 28, 2012, in Los Angeles
Unified School District v. Michael Gareia 2012 Cal. LEXIS 2948,
granting request in Los Angeles Unified School District v. Michael
Garcia, 669 F.3d 956, 958 (9th Cir 2012) ...ccvooveceeiriicececeeeree e 1



“Education Code Sections Contained in Assembly Bill 2773,” p. 2 [from
State Archives Senate Education Committee file, AB 2773, 1992]........ 12
Sen. Rep. No. 105-17, 1st Session (1997)....cccccvevnnvimnniennienereeeeceesiennes 7

vi



APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

- TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE jUSTICES
OF THE SUPREME COURT OF CALIFORNIA:

The California School Boards Association (CSBA) and its Education
Legal Alliance (Alliance) respectfully request leave to file the attached
amicus curiae brief in the captioned case. (Cal. Rules of Court, rule
8.520(f).) The brief supports the position of Plaintiff Los Angeles Unified
School District.

CSBA is a nonprofit, membership organization comprised of school
districts and county boards of education. CSBA membership includes
nearly all of California’s 1,000 school districts and 58 county boards of
education.

CSBA’s mission includes promoting success for all students by
defining and driving the public education agenda and strengthening school
board governance at the district and county levels. CSBA implements this
mission in part by developing, communicating, and advocating the
perspective of California school districts and county offices of education.

CSBA is the only statewide organization representing the school
board/governance perspective in strengthening and promoting public
education and ensuring high levels of student achievement. In turn, the
Alliance initiates and supports litigation in cases of statewide significance

in the courts and before state agencies. The Alliance joins in litigation
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whose outcome might adversely affect school governance and public
education.

This Court has previously granted CSBA and the Alliance leave to
submit amicus curiae briefs in cases such as the captioned matter where the
Court’s decision will have far-reaching legal, logistical, and fiscal impacts
on the provision of education to California’s children.

CSBA and the Alliance are familiar with the captioned case and the
issues briefed by the parties. The attached brief reflects CSBA’s and the
Alliance’s interest in aiding the Court’s analysis of the important issue
before it. CSBA and the Alliance submit they have acquired knowledge and
perspective regarding the provision of special education and related
services in California that would assist this Court in considering the issue
before it.

No party or counsel for a party has authored any part if this brief.
No person or entity made a monetary contribution intended to fund the
preparation or submission of this brief, other than CSBA, its members, and
its counsel of record.

BENEFIT AND PURPOSE OF ADDITIONAL BRIEFING

The Court is addressing a matter of statewide significance for each
of the 1,000 school districts in California. The Court’s ruling has potential
to cause far-reaching administrative and fiscal impacts that would impair

school districts’ abilities to provide meaningful and legally compliant
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public education to their students. To assist the Court in its evaluation of
the critical issue before it, CSBA and the Alliance submit a true “friend of
the court” brief borne of their expertise in and knowledge of the federal
Individuals with Disabilities Education Act, California’s special education
laws, and the myriad issues involved in providing mandated special
education and related services.

Although CSBA and the Alliance support Plaintiff’s position in the
captioned matter, their brief does not augment or reiterate the Plaintiff’s
arguments. Instead, it supplements and complements Plaintiff’s arguments
by presenting a comprehensive perspective grounded in the legal
framework within which the subject statute (Education Code section
56041) was enacted and currently exists.

For the foregoing reasons, CSBA and the Alliance respectfully
request leave to file the attached amicus curiae brief.

Dated:

Respectfully Submitted,

Keith Bray

Flaine Yama-Garcia
Van T. Vu
Kourtney Vaccaro

VUVACCARO LLP
By:

VanT. Vu )

Attorneys for Amicus Curiae
California School Boards
Association and its Education Legal
Alliance



AMICUS CURIAE BRIEF

L. QUESTION PRESENTED
At the request of the United States Ninth Circuit Court of Appeals,
the Court certified the following question for briefing:
Does California Education Code § 56041 — which provides
generally that for qualifying children ages eighteen to twenty-
two, the school district where the child’s parent resides is
responsible for providing special education services — apply
to children who are incarcerated in county jails?’
(California Supreme Court Order filed March 28, 2012, in Los Angeles
Unified School District v. Michael Garcia, 2012 Cal. LEXIS 2948, granting

request in Los Angeles Unified School District v. Michael Garcia, 669 F.3d
956, 958 (9th Cir 2012).)

II. INTRODUCTION AND SUMMARY OF ARGUMENT

No, Section 56041 does not apply to children incarcerated in county
jails.

California has failed to explicitly designate the entity responsible for

providing special education and related services to students incarcerated in

' The question presented by the Court uses the term “children” for
individuals 18 through 21. This use is consistent with the terminology used
throughout the Individuals with Disabilities Education Act. However,
California’s Education Code generally identifies this class of individuals as
“adults” or “prisoners.” (See, e.g., Ed. Code, §§ 1900 — 1909.5 [giving
specified entities the option of providing education to “prisoners™ in jails],
41840 — 41841.8 [re average daily attendance of “adults” in adult
correctional facilities], 52514 [allowing high schools in county jails for
“adults”].) This brief uses the term “children™ as appropriate to maintain
consistency with the question presented, while referencing the applicable
California provisions that use differing terms to describe the “children”
contemplated by the question presented.



county jails. Section 56041, alone or in combination with other pertinent
statutes, provides no cure for this omission. In addition, California has not
established by way of statute or regulations just how special education and
related services can be provided to children in county jails.

As discussed below, the legislative framework within which Section
56041 was enacted and pertinent post-enactment provisions establish no
intended or actual connection between Section 56041 and children
incarcerated in county jails. Even assuming such connection, Penal and
Government Code provisions vest county sheriffs and county corrections
officials with exclusive administrative control over jails; thus, school
districts may only gain direct access to incarcerated children at the sole
discretion of these individuals.

Access, however, is meaningless without statutorily mandated
interagency agreements that (1) delineate responsibilities and reconcile
conflicts between penalogical interests and requirements of special
education laws and (2) relieve school districts from the untenable position
of having no leverage or bargaining power in negotiating and tendering
consideration for agreements essential to providing special education and
related services.

Similar statutorily mandated contract terms are necessary even if
school districts may contract for other public agencies to service the

incarcerated children. Because these agencies have no legal duty to provide



special education and related services to these children, their acts and
omissions could not otherwise be challenged under related IDEA and state
due process laws, thereby exposing school districts to liability even when
county jail officials take legitimate actions to respond to penal and safety
interests/.

The Legislature adopted no laws requiring or governing these
essential agreements.

A. Section 56041 and Its Specially Defined Terms

Section 56041 is one of several statutes implementing California’s
special education laws and the Individuals with Disabilities Education Act
(IDEA). 20 U.S.C. §1400 et seq.) It states:

Except for those pupils meeting residency requirements for
school attendance specified in subdivision (a) of Section
482042, and notwithstanding any other provision of law, if it
is determined by the individualized education program team
that special education services are required beyond the pupil’s
18th birthday, the district of residence responsible for
providing special education and related services to pupils
between the ages of 18 to 22 years, inclusive, shall be
assigned, as follows:

(a) For nonconserved pupils, the last district of
residence in effect prior to the pupil’s attaining the age of
majority shall become and remain as the responsible local
educational agency, as long as and until the parent or parents

2 This exception does not apply to children incarcerated in county jails.
Instead, it addresses pupils placed within a regularly established licensed
children's institution, or a licensed foster home, or a family home pursuant
to a commitment; with approved interdistrict transfer agreements; whose
parent or legal guardian is relieved of responsibility, control, and authority
through emancipation; who live in the home of a caregiving adult; or who
reside in a state hospital. (Ed. Code, § 48204, subd. (a).)



relocate to a new district of residence. At that time, the new
district of residence shall become the responsible local
educational agency.

(b) For conserved pupils, the district of residence of

the conservator shall attach and remain the responsible local

cducational agency, as long as and until the conservator

relocates or a new one is appointed. At that time, the new

district of residence shall attach and become the responsible

local educational agency.

California law guarantees students with disabilities a free
appropriate public education (FAPE) that includes special education and
related services. Providing FAPE involves a recurring, multi-faceted
process that encompasses a broad range of activities including identifying
potentially eligible pupils (“child find”); determining eligibility and making
recommendations for appropriate services; evaluating and reevaluating
pupils using a variety of assessment tools and strategies; developing an IEP
that identifies the special education and related services tailored to the
pupil’s unique needs; making school and class placement decisions;
ensuring the education and services; monitoring, consistent with the IEP;
and, performing regular reviews to track the pupil’s progress. (See, e.g., 20
US.C. §§ 1412, 1414, 1415))

Special Education. Special education is defined as “specially
designed instruction, at no cost to the parent, to meet the unique needs of

individuals with exceptional needs, including instruction conducted in the

classroom, in the home, in hospitals and institutions, and other settings, and



instruction in physical education.” (Ed. Code, § 56031, subd. (a); see also
20 U.S.C. § 1401(29).) Special education may also include related services,
travel training, and vocational training. (Ed. Code, § 56031, subd. (b); see
also 34 C.F.R. § 300.39.) Transition services are special education if
provided as specially designed instruction or a related service and, required
to help benefit from special education. (Ed. Code, § 56031, subd. (¢); see
also 34 C.F.R. §300.43.)

Related Services. By definition, related services are transportation,
and such developmental, corrective, and other supportive services
(including speech-language pathology and audiology services, interpreting
services, psychological services, physical and occupational therapy,
recreation, including therapeutic recreation, social work services, school
nurse services designed to enable an individual with exceptional needs to
receive a free appropriate public education as described in the
individualized education program of the child, counseling services,
including rehabilitation counseling, orientation, and mobility services, and
medical services, except that such medical services shall be for diagnostic
and evaluation purposes only) as may be required to assist an individual
with exceptional needs to benefit from special education. (Ed. Code, §
56363, subd. (a).) Related services include language and speech
development and remediation; audiological services; orientation and

mobility services; instruction in the home or hospital; adapted physical



education; physical and occupational therapy; vision services; specialized
driver training instruction; counseling and guidance services, including
rehabilitation counseling; psychological services other than assessment and
development of the individualized education program; parent counseling
and training; health and nursing services; social worker services; specially
designed vocational education and career development; recreation services;
specialized services for low-incidence disabilities, such as readers,
transcribers, and vision and hearing services; and, interpreting services.
(Ed. Code, § 56363, subd. (b); see also 20 U.S.C. § 1401(26).)

Individualized Education Program. A student’s individualized
education program (IEP) identifies the special education and related
services tailored to the student’s unique needs. An IEP is, in pertinent part,

a written document described in Sections 56345 and 56345.1

for an individual with exceptional needs that is developed,

reviewed, and revised in a meeting in accordance with

Sections 300.320 to 300.328, inclusive, of Title 34 of the

Code of Federal Regulations and this part...

(Ed. Code, § 56032; see also Ed. Code, § 56345 [specifying IEP content].)

B. State Duty to Provide Special Education and Related
Services.

At all relevant times, the IDEA required states receiving related
federal funds to provide special education and related services to eligible
children aged 3 through 21, including children incarcerated in adult

correction facilities. (20 U.S.C. § 1412 (a)(1)(A), (B); 34 C.F.R. §§ 300.2,



300.102 (a)(2).) States determine for themselves whether they, a local
educational agency (e.g., school district, county office of education, or
special education local plan area), or another local agency will provide the
required special education and related services. (Jd.; see also 71 Fed. Reg.
46686 (Aug. 14, 2006); see also 20 U.S.C. § 1401(19) & Ed. Code, §
56026.3 [providing definitions of local educational agency].) In 1997,
Congress amended the IDEA to clarify that the state could, but is not
required to, look to non-educational agencies to pay for or provide those
services for which the educational agencies are otherwise responsible. (Sen.
Rep. 105-17, 1st Sess. (1997),

http://www.specialed.us/discoveridea/senaterep.htm.) In doing so, the

IDEA requires that states set forth interagency agreements or other explicit
mechanisms for delineating interagency coordination and ensuring
compliance with the IDEA. (20 U.S.C. § 1414(a)(12).)

California has failed to explicitly designate the entity responsible for
providing special education and related services to students incarcerated in
county jails. Section 56041, alone or in combination with other pertinent

statutes, provides no cure for this omission.



III. ARGUMENT

A. California’s Legislature Enacted Section 56041 Within a
Legal Framework that Overlooked Education for Children
Incarcerated in County Jails and Perpetuated this Omission in
Subsequent, Pertinent Additions to California’s Laws

When a statute’s language is clear and unambiguous, construction
and reference to legislative intent are generally unnecessary. (Lundgren v.
Deukmejian (1998) 45 Cal.3d 727, 735.) Such actions are warranted,
however, when as here, literal application of a statute would produce |
untenable consequences. (/d.) Indeed, “[i]f the legislative purpose and
intent cannot be ascertained from the ordinary and proper meaning of the
statutory language itself, the statute may then be read in light of its
historical background, in an attempt to ascertain the most reasonable
interpretation of the measure.” (58 Cal. Jur. (3d ed. 2012), Statutes, §112, p.
528.)

Although school districts generally provide special education and
related services to students whose parents reside within district boundaries,
the plain language of Section 56041 makes no mention of children
incarcerated in county jails. (Ed. Code, §§ 48200 [compulsory education
laws], 48204 [school district residency laws]; see also 20 U.S.C. §
1414(d)(2)(A).) When the Legislature added Section 56041 in 1992,

California law contained no mandate for any agency to educate children



aged 18 to 22 incarcerated in county jails.® Instead, an Education Code
article titled “Education of Prisoners,” contained laws that explicitly
authorized — but did not require — county superintendents of schools (with
the approval of the respective county board of education and the county
board of supervisors) and county boards supervisors to establish jail-related
schools and, sheriffs and other officials in charge of county correctional
facilities to provide for rehabilitation that emphasizes education. (Ed. Code
Tit. 1, Div. 1, Part 2, Ch. 6, Art. 14.5 [entitled “Education of Prisongrs”], 88
1900, 1905, 1906, 1907.) School districts were not among these authorized
entities.

When the Legislature enacted Section 56041, the relevant legal
framework also included pertinent Penal and Government Code provisions.

These codes vested county sheriffs with exclusive control over county jail

3 It was not until the 2004 amendment to Education Code section 56040
that the Legislature stated:

An individual, aged 18 through 21 years, who, in the
educational placement prior to his or her incarceration in an
adult correctional facility was not identified as being an
individual with exceptional needs or did not have an
individualized education program under this part, is not
entitled to a free appropriate public education pursuant to
Section 1412(a)(1)(B)(ii) of Title 20 of the United States
Code.

(Ed. Code, § 56040, subd. (b); added by Stats 2004, c. 161 (A.B. 152), § 3,
eff. July 16, 2004.) Even so, the Legislature failed to connect this statement
with an explicit duty of any local agency for the provision of special
education and related services to children incarcerated in county jails.



administration and inmates, and did substantially the same thing for
officials in charge of county corrections departments. (Pen. Code, § 4000;
Gov. Code, §§ 23013, 26605.) Neither county sheriffs nor officials in
charge of county corrections departments had a duty to educate incarcerated
children. (See Pen. Code, § 4018.5; Ed. Code, § 1905 [individually and
collectively authorizing sheriffs and officials in charge of county
corrections departments to provide vocational training, rehabilitation, and
adult education to inmates, subject to county boards of supervisors’
approval].) Nor were they explicitly compelled to work in partnership with
state or local educational agencies that might wish to provide this
education.

At most, statutes imposed an implied obligation on sheriffs and
corrections department officials to cooperate with county superintendents
of schools and county boards of supervisors, should the latter elect to
establish and maintain jail-related schools or classes. (Ed. Code, §§ 1900,
1906, 1907.) In turn, if a school district exercised its statutorily granted
discretion to serve as a county board’s agent in maintaining such schools or
clésses, it would be equally (implicitly) entitled to cooperation from
sheriffs or county corrections officials. (Ed. Code, §§ 1906, 1907.)

Education Code sections 1906 and 1907 stood alone in explicitly
contemplating school district involvement in the education of county jail

inmates. Yet, they gave school districts nothing more than an optional,

10



supporting role. Even when supplemented by Education Code section
35160, Section 56041 did not vest school districts with necessary authority
to educate children incarcerated in county jails. Section 35160 authorized a
school district governing board to initiate and carry on any program,
activity, or otherwise act in a manner “not in conflict with or inconsistent
with, or preempted by, any law and ... not in conflict with the purposes for
which school districts are established.” Notwithstanding this broad
authority granted under the Education Code, pertinent Penal and
Government Code provisions made it clear that school districts could
provide special education and related services to county jail inmates only if
allowed by sheriffs and county corrections officials. The law presumes the
Legislature knew of the relevant legal framework when it enacted Section
56041 and if it intended to alter this framework, direct and explicit action
regarding children incarcerated in county jails was required. (Stone Street
Capital, LLC v. California State Lottery Com. (2008) 165 Cal.App.4th 109,
120.)

In fact, California State Archives records include a document
showing that the intended beneficiaries of Section 56041 did not include
children incarcerated in county jails. The document states in pertinent part:

This proposed amendment adds a new code section clarifying

the district of residence responsible for providing special

education and related services to pupils between the ages of

18 to 22 years, inclusive, for nonconserved pupils and
conserved pupils. This addresses a problem for local
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educational agencies which are impacted by nonpublic,
nonsectarian schools. The amendment was recommended by
the Santa Barbara County SELPA.

(“Education Code Sections Contained in Assembly Bill 2773,” p. 2 [from
State Archives Senate Education Committee file, AB 2773, 1992];
emphasis added; attached as Exhibit A.)

The referenced problem arose from shifting school district
responsibilities to provide special education and related services when a
student was placed by one district in an out-of-district nonpublic school.
(See e.g., Student v. Berkeley Unified Sch. Dist. and Albany Unified Sch.
Dist., SN 03-01989 (Cal. Special Educ. Hearing Office, Nov. 6, 2003.) The
placing district had responsibility for providing and paying for the
education until the student became an adult, at which time the adult student
became a “parent” under then-current law. Once the student became a
“parent,” this responsibility transferred to the district in which the out-of-
district, non-public school was located. Section 56041 limited the transferee
district’s responsibilities.

Thus, the plain language and legislative history of Section 56041,
and the legal framework within which it was added, show no intended or
actual connection between Section 5604 1children subject to

conservatorship and children incarcerated in county jails. Decisional law
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does not compel an alternate conclusion.” Nor could it in view of the
additional, pertinent special education laws added by the Legislature
beginning 1997, which continued to ignore children incarcerated in county
jails. (See, e.g., Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th
180, 195 [quoting Eu v. Chacon (1976) 16 Cal.3d 465, 470 as stating
“Although a legislative expression of the intent of an earlier act is not
binding upon the courts in their construction of the prior act, that
expression may properly be considered together with other factors in
arriving at the true legislative intent existing when the prior act was
passed.”].)

In particular, beginning with 1997 enactments, the Education Code
required special education local plan areas (SELPAs) to prepare and
administer local plans approved by the State Superintendent of Schools.
(Ed. Code, § 56195 ; see also Ed. Code, § 56195.1, subd. (d) [defining a
SELPA as the service area covered by a local plan].) A local plan is a
written plan submitted by a single school district, two or more school

districts, or one or more school districts together with one or more county

# Prior to the pending action between Los Angeles Unified School District
and Mr. Garcia, only one appellate court decision considered the purpose
and effect of Section 5604 1: Orange County Dept. of Educ. v. California
Dept. of Educ., 668 F.3d 1052, 1057, fn. 5 (9th Cir. 2011).) Neither this
decision nor nonbinding California Special Education Hearing Office
decisions referenced therein and by Plaintiff’s and Defendant’s briefs,
address the question presently before the Court or the above-discussed legal
framework within which the Legislature added Section 56041.
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offices of education. (Ed. Code, § 56027; see also Ed. Code, §§ 56195 et
seq. [specifying SELPA composition and its duties in adopting a local
plan], 56205 et seq. [specifying local plan contents].)

Each SELPA was to ensure that the local plan gives effect to
policies, procedures, and programs consistent with the IDEA and state law,
and their implementing regulations and policies. (Ed. Code, § 56205, subd.
(a).) Related annual service plans were to address special education and
related services for children in juvenile court schools and other alternative
programs. The law provided in pertinent part:

An annual service plan shall be adopted at a public hearing
held by the special education local plan area. ... The annual
service plan shall include a description of services to be
provided by each district and county office, including the
nature of the services and the physical location at which the
services will be provided, including alternative schools,
charter schools, opportunity schools and classes, community
day schools operated by districts, community schools
operated by county offices, and juvenile court schools,
regardless of whether the district or county office is
participating in the local plan. This description shall
demonstrate that all individuals with exceptional needs shall
have access to services and instruction appropriate to meet
their needs as specified in their individualized education
programs.

(Ed. Code, § 56205, subd. (b)(2), italics added.) This provision is consistent
with the Legislature’s explicit requirement for providing special education
programs to children in juvenile court schools and halls, ranches and

camps, and county community schools. (Ed. Code, § 56150.) The provision
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is also consistent with the Legislature’s continuing failure to require
cducation for children incarcerated in county jails.

Thus, laws pre- and post- Section 56041 enactment show that
Section 56041 was not, and is not, aimed toward or inclusive of children

incarcerated in county jails.

B. - Assuming Section 56041 Applies to Children Incarcerated in
County Jails, Direct Access to These Children is Meaningless
Without Statutorily Mandated Interagency Agreements that
Ensure Full Compliance with the IDEA and California’s
Special Education Laws

The above-discussed Penal, Government, and Education Code
sections relating to jail-related education exist today essentially as they did
when the Legislature enacted Section 56041 in 1992. None have been
supplemented with additional or amended statutes that explicitly impose on
school districts the duty and authority necessary provide special education
and related services to children incarcerated in county jails.

Even so, assuming the application of Section 56041 and school
district access to incarcerated children, compliance with federal and state
special education law requires the certainty and protections of a mandated
interagency agreement or other explicit mechanism for ensuring
compliance with the IDEA. The IDEA specifically references the need for
interagency agreements when states require public agencies to work

together in some manner to provide required special education and related
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services. (20 U.S.C. § 1414(a)(12).) The interagency agreements or
mechanisms must delineate the interagency coordination responsibilities for
the timely and appropriate delivery of special education and related
services, the financial responsibility of each agency for the provision of
FAPE, the procedures for resolving interagency disputes, and the
conditions, terms and procedures under which an LEA shall be reimbursed
by other agencies for the cost of services. (Id.)

Similarly, the California Legislature has long required interagency
agreements between educational agencies and public agencies to delineate
respective duties for ensuring provision of special education and related
services, but it created no such requirement for school districts educating
children incarcerated in county jails. (See, e.g., Cal. Code Regs., tit 5., §
3000 [explaining that California’s regulations for special education do not
relieve any other agency from an otherwise valid obligation to provide or
pay for services for individuals with exceptional needs and stating that
“[c]larification and specificity of responsibilities shall be included in but
not limited to interagency agreements]; Gov. Code, § 7587 [requiring
specified state departments and local agencies to develop implementing
regulations that govern their statutorily-mandated interrelated duties to
provide special education and related services]; Gov. Code, § 95009
[requiring promulgation of joint regulations among tﬁe Department of

Developmental Services and the Department of Education for the provision
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of special education and related services].) For example, Section 60030 of
Title 2 of the California Code of Regulations, when in it was in effect,
required community mental health agencies and each SELPA within the
respective county to enter into an interagency agreement that included, but
was not limited to, procedures for monitoring compliance with special
education timelines, resolving interagency disputes, delivering completed
assessment referral packages, developing of assessment plans, participating
at IEP meetings, developing and revising of IEPs, providing special
education and related services, transporting students to services, providing
space and support staff at sites where services are provided, placing
students in residential facilities, and providing staff development. (Cal.
Code Regs., tit. 2, § 60030.)

Because no p;ovision of law exists that requires interagency
agreements between school districts and county sheriffs or county
corrections officials, school districts would unreasonably be required (with
virtually no bargaining power) to negotiate, tender consideration for, and
implement interagency agreements to access students in county jails that
may well prevent them from fully satisfying federal and state special
education laws. Summary review of the IDEA’s requirements for the
provision of FAPE underscores the inevitability of this outcome faced by

school districts to provide FAPE in a county jail setting.
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The IDEA exists to address historical deficiencies in the provision of
education to children with disabilities. (20 U.S.C. § 1400(d).) Congress
expressed particular concern that prior to the IDEA, these children were
effectively segregated from the public school setting and their peers, denied
educational opportunities, and not properly diagnosed. (20 U.S.C. § 1400
(¢), (d).) With the IDEA, Congress sought to make the paradigmatic public
school setting in which preschool, elementary, and secondary school
education is provided, accessible to children with disabilities. (/d.)
Recognizing that the nature and feasibility of such access is dependent
upon the unique needs of each student — and not the capabilities of the
school district — Congress enacted several procedural and substantive
provisions to effect its purposes.

Chief among the substantive provisions is the requirement for states
to make a FAPE available to children with disabilities that emphasizes
special education and related services designed to meet their unique needs.
(20 U.8.C. § 1400(d)(1)(A).) FAPE must be provided at public expense,
under public supervision and direction, and without charge; meet the state
educational agency’s standards; include an appropriate preschool,
elementary school, or secondary school education; and, be provided
according to a child’s IEP. (20 U.S.C. § 1401(9); 34 C.F.R. § 300.17; see

also Cal. Code Regs., tit.5, § 3001, subd. (p).)
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As noted above, providing FAPE involves a recurring, multi-faceted
process, sometimes including coordination among several agencies, that
encompasses a broad range of activities including identifying potentially
eligible pupils (“child find”); determining eligibility and making
recommendations for appropriate services; evaluating and reevaluating
pupils using a variety of assessment tools and strategies; developing an IEP
that identifies the special education and related services tailored to the
pupil’s unique needs; making school and class placement decisions;
ensuring the education and services; monitoring, consistent with the IEP;
and, performing regular reviews to track the pupil’s progress. (See, ¢.g., 20
U.S.C. §§ 1412, 1414, 1415.)

FAPE must also be provided in the least restrictive environment.
This means that each public agency with a duty under the IDEA must
ensure to the maximum extent possible that children with disabilities are
educated with children who are not disabled. Placing a child in special
classes or separate schooling, or removing the child from the general
education environment is allowed only if the nature or severity of the
disability “is such that education in regular classrooms with the use of
supplementary aids and services cannot be achieved satisfactorily.” (20
U.S.C. § 1412(a)(5)(A).) In other words, the expected setting for children
with disabilities is the regular classroom in which general education

curriculum is presented according to state standards.

19



California implements the rigors of the IDEA with many statutory
requirements, including a mandate for SELPAs to ensure a continuum of
program options to meet special education and related services needs under
the required local plan. (Ed. Code, §§ 56001, subd. (f), 56361.) The
continuum must include legally compliant regular education programs; a
legally compliant resource specialist program; designated instruction and
services (i.e., “related services™) as defined by the IDEA and its
implementing regulations; special classes that serve children with similar
and more intensive educational needs; nonpublic, nonsectarian school
services; state special schools; instruction settings other than in classrooms
where specially designed instruction may occur; itinerant instruction in
classrooms, resource rooms, and settings other than in classrooms where
specially designed instruction may occur; and, instruction using
telecommunication, and instruction in the home, hospitals, and other
institutions as may be required by the IDEA. (Ed. Code, § 56361.)

Children incarcerated in county jails are entitled to this same
continuum of program options and all other federal and state requirements
for FAPE in the least restrictive environment. These requirements
mandated for children in county jails stand in stark contrast to the explicit
exceptions of the IDEA for children convicted as adults and incarcerated in
adult prisons. Under the IDEA, these children are not entitled to participate

in general assessments and their IEP team may only modify their IEP or
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placement if the state has demonstrated a bona fide security or compelling
penological interest that cannot otherwise be accommodated. (20 U.S.C. §
1414(d)(7)(A)(1), (B).) Some of these children are not entitled to transition
planning and transition services. (20 U.S.C. § 1414(d)(7)(A)(ii).) Further,
under the IDEA, a state’s governor may assign to any public agency in the
State the responsibility of ensuring that requirements of the IDEA are met
with respect to children with disabilities who are convicted as adults under
State law and incarcerated in adult prisons. (20 U.S.C. 1412 (a)(11)(C).)
Compliance with IDEA requirements for providing FAPE in county
jails involves far-reaching impacts to jail administration and facilities.
Implementing “child find” requirements and complying with the duty to
provide special education and related services without undue delay,
provides but a few examples of these impacts. “Child find” refers to a
school district’s affirmative obligation to identify, locate, and evaluate all
eligible children with disabilities residing in their jurisdiction who have
disabilities and need special education and related services or are suspected
of having disabilities. (20 U.S.C. § 1412(a)(3); 34 C.F.R. §§ 300.125.) For
school districts to find eligible incarcerated children, sheriffs and
corrections officials must establish a process that provides the school
districts prompt notification of the child’s incarceration and equally swift
access to the child. The school district must then assess, assemble a legally

constituted IEP team, determine eligibility, develop an IEP, and begin
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implementing the IEP within 60 days of receiving consent to assess the
student. (See, e.g., Ed. Code, §§ 56043, 56344.)

If a student enters a county jail with an existing IEP, a school district
must, at minimum, immediately implement and then adopt the child’s
existing IEP, or develop, adopt, and implements a new one within 30 days.
(See, e.g., Ed. Code, § 56325 [provisions applicable to children transferring
within state or from out of state into a new school or school district].)
Section 56325 provides in pertinent part:

(a)(1) ... the following shall apply to special education
programs for individuals with exceptional needs who transfer
from district to district within the state. In the case of an
individual with exceptional needs who has an individualized
education program and transfers into a district from a district
not operating programs under the same local plan in which he
or she was last enrolled in a special education program within
the same academic year, the local educational agency shall
provide the pupil with a free appropriate public education,
including services comparable to those described in the
previously approved individualized education program, in
consultation with the parents. for a period not to exceed 30
days, by which time the local educational agency shall adopt
the previously approved individualized education program or
shall develop, adopt. and implement a new individualized
education program that is consistent with federal and state
law.

(2) In the case of an individual with exceptional needs who
has an individualized education program and transfers into a
district from a district operating programs under the same
special education local plan area of the district in which he or
she was last enrolled in a special education program within
the same academic year, the new district shall continue,
without delay, to provide services comparable to those
described in the existing approved individualized education

22



program, unless the parent and the local educational agency
agree to develop, adopt, and implement a new individualized
education program that is consistent with federal and state
law.

(Emphasis added.)

Beyond these requirements, depending upon what each incarcerated
student’s IEP requires — based on his or her unique needs — for school
districts to ensure the provision of FAPE to these students, they must have
available in the county jails the full continuum of program options,
including legally compliant regular education programs, a legally compliant
resource specialist program, designated instruction and services, and
instruction settings other than in classrooms where specially designed
instruction may occur. (Ed. Code, § 56361.) At the very least, this
necessitates one or more general education classrooms; areas separate from
the general education classroom for possible one-on-one or small group
instruction; areas for the child to meet with evaluators, the IEP team, and
other support and service providers as necessary; the child’s use of
educational implements and materials, including pencils; and, so on.

Sheriffs and county corrections departments have no duty or known
incentive to substantially modify jail administration and facilities to further
school district compliance with special education laws. Legislative
intervention requiring the interagency agreements and specifying their

terms is essential to pave the way to school district compliance and to
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reconcile the inherent tension between penalogical interests and jail
administration on the one hand, and special education laws on the other.
But, in the absence of this intervention, if Section 56041 applies to children
incarcerated in county jails, schools districts would have a duty to educate

with no reasonable means of satisfying it.

C. Assuming Section 56041 Applies to Children Incarcerated in
County Jails, Contracting for Another Public Agency to
Provide the Special Education and Related Services Would
Be Futile Absent a Legislative Mandate that Ensures Full
Compliance with Special Education Laws and Holds the
Contracting Agency Equally Responsible for Compliance

In the absence of State legislative intervention requiring corrections
authorities to collaborate with school districts in the provision of FAPE and
identifying the necessary components of an interagency agreement between
the two agencies, in theory, one possible means for a school district to
access and provide a FAPE to students incarcerated in county jails may be
through a service contract for special education through the county of
superintendent of schools or county board of supervisors. Education Code
section 56369 authorizes school districts to contract with another public
agency to provide special education and related services to an individual
with exceptional needs. Within the meaning of Section 56369, a public
agency is a school district, county office of education, special education
local plan area, specified nonprofit public charter school, or any other

public agencies “under the auspices of the state or any political
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subdivisions of the state providing special education or related services to
individuals with exceptional needs.” (Ed. Code, § 56028.5.)

Notably, as discussed above, California law only authorizes, but
does not mandate, two of these agencies to establish schools and classes in
connection with county jails: county superintendents of schools (with the
approval of the respective county bdard of education and the county board
of supervisors) and county boards of supervisors. (Ed. Code, §§ 1900,
1906, 1907.)° No provision of law places a duty on these county persons or
entities to provide students with disabilities in county jails with a FAPE.
Thus, a service contract with a county of superintendent of schools or
county board of supervisors (“Contracting Agency™) for the provision of
FAPE to students incarcerated in county jails would necessarily require, at
a minimum, the contracting agency to have already (1) provided for the

' establishment of classes or schools in the jail facilities, and (2) included in
the menu of educational programs a full continuum of special education

placement and related service options that is provided by qualified

> The Ninth Circuit suggests that Section 56369 would allow school
districts to contract with other school districts to provide special education
under Section 56041. (Los Angeles Unified Sch. Dist. v. Garcia, 669 F.3d
956, 962 (9th Cir. 2012).) This suggestion presumes another school has
access to incarcerated children. School districts have no explicit statutory
right of access. At best, they may access inmates to provide special
education and related services at the sole discretion of jail administrators
and in that case, the discussions presented above in Sections B and C would
be equally applicable.
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personnel in compliance with federal and State special education law.

Even assuming all of these procedures had occurred and special
education is available for students incarcerated in county jails through the
Contracting Agency with which a school district may contract, because
neither Section 56369 nor the Education Code’s implementing regulations
specify the necessary terms for the contract, school districts would be left to
negotiate and tender consideration for contracts that potentially facilitate
provision of special education and related services, but that compromise
other significant school district interests.

The circumstances warranting the contract are similar to those for
placing a student in a nonpublic, nonsectarian school or agency; i.e., the
school districts cannot provide the required special education and services
themselves. The Education Code addresses this circumstance by requiring
school districts and nonpublic, nonsectarian schools or agencies to enter
into “master contracts” that delineate respective duties, which include the
contracting party (i.e., nonpublic schools/agencies) to provide all services
provided in the IEP unless the parties otherwise agree in writing. (Ed.

Code, § 56366, subd. (a).) In particular, Section 56366 provides in pertinent
part:

(a) The master contract for nonpublic, nonsectarian school or

agency services shall be developed in accordance with the following
provisions:

(1) The master contract shall specify the general administrative
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and financial agreements, including teacher-to-pupil ratios, between
the nonpublic, nonsectarian school or agency and the local
educational agency to provide the special education and designated
instruction and services, as well as transportation specified in each
pupil's individualized education program. ...

(2) (A) The master contract shall include an individual services
agreement for each pupil placed by a local educational agency that
will be negotiated for the length of time for which nonpublic,
nonsectarian school or agency special education and designated
instruction and services are specified in the pupil's individualized
education program.

(B) The master contract shall include a description of the process
being utilized by the local educational agency to oversee and
evaluate placements in nonpublic, nonsectarian schools, as required
by federal law. This description shall include a method for
evaluating whether each pupil is making appropriate educational
progress. ... to the extent possible, the following shall be conducted
as part of the development and provision of an individualized
education program:

(i) Evaluate the educational progress of each pupil placed in a
nonpublic, nonsectarian school, including all state assessment
results pursuant to the requirements of Section 52052.

Al

(3) Changes in educational instruction, services, or placement
provided under contract may only be made on the basis of revisions
to a pupil's individualized education program. ...,

(4) The master contract or individual services agreement may be
terminated for cause. ...

(5) The nonpublic, nonsectarian school or agency shall provide all
services specified in an individualized education program, unless
the nonpublic, nonsectarian school or agency and the local
educational agency agree otherwise in the contract or individual
services agreement.

(6) Related services provided pursuant to a nonpublic,
nonsectarian agency master contract shall only be provided during
the period of a pupil's regular or extended school year program, or
both, unless otherwise specified by the pupil's individualized
education program.
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Most, if not all, of these duties must also apply to special education services
provided on a school district’s behalf by a Contracting Agency. This would
protect the school district’s interests and would empower school districts
with the oversight necessary to ensure compliance with federal and state
special education laws. However, service contracts are voluntary, and there
is no requirement or obligation for a contracting agency to enter into such a
contract with a school district. Without similar statutory requirements
specifying the required terms of such service contracts with Contracting
Agencies, school districts have no leverage to negotiate contracts that
protect the students’ rights and that allow them the ability to monitor the
contracting agencies’ compliance with the service contracts.

Moreover, one significant distinction between master contracts with
nonpublic schools/agencies and potential service contracts with contracting
agencies related to county jails is that the jails are primarily penalogical in
nature rather than educational. Accordingly, circumstances may arise in
which a Contracting Agency must deny an incarcerated student special
education services to address a safety or other correctional issue within the
jail. Such decisions, in the absence of school district involvement and an
IEP team determination may result in the denial of FAPE to the student. As

the ultimate entity responsible for the provision of FAPE, a school district
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may be liable for such denials created by the Contracting Agencies. Any
statutory scheme must account for shifting the liability away from the
school district to a Contracting Agency and county jail officials for acts or
omissions — even when such acts or omissions are related to legitimate
safety and penalogical interests — that deny incarcerated children a FAPE.

Additionally, as solely a service provider, a contracting agency
would not be subject to the due process provisions of the IDEA and
comparable California law. Because they have no duty whatsoever to
provide FAPE to children incarcerated in county jails, they are not “public
agencies” subject to the IDEA’s due process hearing procedures. (See, e.g.,
Educ. Rep. on Behalf of Student v Elk Grove Unified Sch. Dist., et al.,
OAH Case No. 2012061030 (Cal. Office of Admin. Hearings, Jul. 31,
2012.) Due process hearings are the principal fora for resolving disputes
between parents of children with disabilities and school districts regarding
the provision of FAPE in the least restrictive environment. (20 U.S.C. §
1413(b); 34 C.F.R. § 300.507; Ed. Code, § 56501.) Accordingly, school
districts may be required at a due process hearing to defend actions of the
contracting agencies over which they have no control.

In summary, while service contracts with county boards of
supervisors present a potentially viable option, there is no known incentive
for county boards of supervisors to provide for classes or schools in county

jails with special education services, or to enter into these essential
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contracts with school districts in the absence of a legislative mandate,
funding, and related contractual guidance. Even assuming school districts
and contracting agencies are able to enter into such contracts, potential
implementation problems place school districts at substantial risk of
liability without adequate due process procedures to defend themselves.
Thus, if Section 56041 applies to children incarcerated in county jails,
school districts would have a duty to provide special education and related

services with no reasonable means of satisfying it.

IV,  CONCLUSION

For the foregoing reasons, the California School Boards Association
and its Education Legal Alliance respectfully submit that Section 56041

does not and cannot apply to children incarcerated in county jails.

V. CERTIFICATION OF WORD COUNT

Counsel of Record hereby certifies, pursuant to Rules 8.204(c) and
8.520(c) of the California Rules of Court, that the enclosed brief was
produced using 13-point-type, including footnotes, and contains
approximately 6,891 words, which is less than the 14,000 words permitted
by this rule. Counsel relies on the word count of the computer program

used to prepare this brief.
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EXHIBIT A



1 1 Y

EDCATION (006 SEETION 418612

This prepesed asendwent would preclude the special education transportation ouidelines requirsd by AB 876
(Canella), Chapter 283, Statutes of 1991), for use by individualized education prograw teams fron having to be
aporoved by the Office of Administrative Law since the guidelines have to be in place by December 31, 1992,

EDUCATION COBE SECTION 48212

This proposed asendsent would repea) an outdated code section relative to permitting locsl governing board s to
exclude 2 child with a physical or wantal disability from attendance frox regular school when their disability is
such-a¢.to.cause their.attendance .to be iniwical to the welfare of other pupils. Current. laws governing the
suspension and expulsion of special education pupils, as well as two federal court decisions, have replaced the
need for this section. ({See EC Sections 48900.5 and 4B915.5)

11 1,4 D .

These propossd amendeents are to further confore state law in accordance with federal judicial rulings in Doe y.
Maher, 793 F.2¢ 1470 (1986), aff'd, lionig v Doe, 484 U.S. 305, 108 S.Ct. 592, 98 L. Ed. 2d 686 (1383), except for
(3) in 48915.5, relative to disabled pupils, These are further clarifications to Ab 3080 (Farr), Chapter 1234,
Statutes of 1990,

The propesed subdivision (j) of EC Section #8915.5 is to provide legislative clarification concarning the
respective rights and responsibilities of pupils and Tocal school officials relative to the suspension of 2 pupil
from bes transportation, Since tramsportation is 2 related service wnder the Individuals with Disabilities
Education Act (20 U.5.C. Sec. 1400 and following), transportation is a critical element of a pupil's individuatized
education program {IEP). So if a pupil is suspended frow school bus transportation, the pupll is still entitled
to be provided with an alternative form of transportation - if transportation is part of the pupil's IEP.

(Contact Person: Barry Zolotar, Deputy Gemeral Counsel, California Departeent of Edueation, 657-2453.)
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(1] 1 56026 -

This propesed awendeent to subdivision (a) is technical to conforn to language in the federa) Individuals with
Disabilities Education Act.

The propesed changes to subdivisions (€)(4)(B), in the first instance, and (c}(4}(A}, in the secord instance, are
to provide clarifying language to Asseubly 8111 1080 (Fare), Chapter 223, Statutes of 1991, In the first instance,
it clarifies what happens during the wonths of July and Mugust, which was implied but ot stated, and specifias
that the 22 year-old student may conplete an extended vear program after July 1 3f it is included §n the
individual’s IEP. In the second instance, it clarifies wat happens during the months of Janwary to June,
inclusive,

56041

This proposed amendeent adds a new cods section clarifying the distriet of residsnce responsible for providing
special education and related services to pupils bstween the ages of 18 to 22 years, inclusive, for nonconserved
Pupils and conserved pupils. This addressss a problem for Jocal educational agencias whith are impacted by
nonpublic, nonsectarian schools. The amendment was recosuended by the Santa Barbara County SELPA.

EPUCATION CIDE SECTION_S6100

This proposed amendsent gives the responsibility to the State Board of Education to adept rules and resulations
regarding the owsership and transfer of matsrials and equipment, including facilities, related to tramsfer of
program, recrganization, or dissolution of special edication local plan areas,

I TON 56138

This proposad awendwsnt adds a section to provide for a three-year pilot prograe, comencing in the 1993-04 fiscal
.year. to authorize public education agenciss to establish an alternative dispute resolution protess, the purpese
of which will be to increase oppertunities for parents and public education agenties to reach agreements regarding
2 free and appropriate public education for individuals ¥ith exceptional needs, prior to the initiation of state-
Tevsl due pracess hearings. The pilot progran vould include developing. the capabilitFbie sdoation asmcies
acquiring an osbudsperson, andfor mediator, ad/or placesent specialist - with the primary ool of assisting
parents and the public education agencies in the resoiution and settlement of disputes and assisting, vhwn
propriate, in identifying and locating an appropriate sdicationsl placenent or servics for the pwpil. The
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pilot progran shall not abrogate any right of the students or their parents or quardians, The Advisory Comision
on Special Education and other sppropriate groupt, parents, and prsons Imvolved in the education of individuals
with exceptional needs shall be consulted by the Superintendent of Public Imstruction when the request for
propasals for the pilot prograw is developed.

EDUCATION COPE SECTION 6161

This propesed amendeent clarifies the application of the excluslonary provisions of the Ticensed children’s
institutions and foster faully hoses provisions of Article 5 {cosmencing with Section 56155) of Chapter 2 and
Article 8.5 (coumencing with Sectlon 567750 of Chapter 7 of Part 30 of the Education Code aplies to facilitles
ouned or operated by reglonal centers for the developmentally disabled; or prograss or facllities funded or
vendorized by, or operating on the grounds of, or In the cosminity by, state hespitals, developmental centers, or
Departwent of Youth Authority prograss. It also clarifies the agencies responsibie for specia) education, related
services and transportation costs for the residents of these facililiss,

EDUCATION CODE SECTION S6171

This proposed awenduent clarifies that when the local educational agencies Twolved in a special education logal
plan arez intends to elect an alternative cption for providing special education and related services in a
geographical area that the Callfornia Depariment of Education, impacted special education local plan sreas, md
participating county offices of education be notified,

EDUCATION CODE SECTION 36321

This proposed amendwant would clarify that the 15-day tieeline for subsitting a propossd assessmnt plan for
the developsent of a pupil's individulized education progras does not include days of school vacation in excess
of five schooldays from the date of receipt of the referral. It further clarifies that in oy event, the
assessuent plan shall be developed within ten days after the cossencesent of the whsequent regular echool year
or pupil school terw as deternined by each district's school calendar for each pupll for whos a referral has been
aade 10 days or less prior to the end of the regular school year, In the case of pupll school vacations, the 15-
day tine shall recommence on the date that pupil schooldays reconvene.
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EDCATION CIOE SECTION 56337.5

This propossd awsndesnt would add 2 code section to clarify that if 2 pupil who is assessed as being dyslexic and
mets eligibility criteria-as specified for the disability category of "specific learning disabilities,” is
entitled to special edueation. This does net expand nor change any eligibility criteria. The provision alse
clarifies that if a pupil who exhibits characteristics of dyslexia, or another related reading dysfunction, and
is not found to be eligible for special education and related services, the pupil's instructional progras shall
be provided in the regular sducation progras as is required under the compulsory education attendance law, The
provision also includes legislative intent language about waking available the prograw quidelinas for specific
learning disabilities, reguired to be developed by Chapter 1501, Statutes of 1990, for use by tsachars and parents,

T10M L () 2 TER

This propesed addition to special sducation law is to clarify the role of special ‘sducationfralated education in
the provision of educational services to pupils with attention deficit disorders (ADD) and attention deficit
hyperactivity disorders (ADHD). Under the federa! Individuals with Disabilities Education Act (IDEA), pupils with
MD or ADHD who mest eligibdlity criteria for special education wnder the disability categories - other health
impaired, seriously exotionally disturbed, and specific learning disabilities - are to be served in special
education,

Three U.5. hssistant Secretaries of Fducation, last Septesber, sent 2 letter to all state schoo) chiefs and state
directors of special education, clarifying the federal palicy on special sducation law to snsure that schools serve
pupils with ADD/ADHD. The Septesber 16 memo said that ADD pupils not deemed eligible for special education

w3y find recourse under Section 504 of the 1973 Rehabilitation Act, whick prohibits discrinination against disabled
f:anph in federal prograws. Section 504's protections are broader than those of Part & of 1DEA and extend to sous
pwils who do not fall within the disability categories specified in Part B,

The proposed Section 56339 says if those plpils meet special aducation eligibility criteria they are to be served
In special education; If they don't mest spectal education etigibility criterta, they wust be sarved in regular
education, These children sust not fall throush the cracks because they need edueational interventions,

Section 504 1s not a funding program. Part 8 of IDEA includes funding with the progran elewemts, IDEA ad Part
" 30 of the Education Code require pupils to be sligible for special education in order to receive spacial education

funding. Under the state cowpulsory education attendance lav, regular education prograus would have to serve the
AO/MHD chiltdren net e1igible for special education.
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TION "]

this proposed amendwant strikes a reference to EC Section 56507 which has been rewritten by this act. The
amendwent does not prohibit- the use of attorneys at [EP weetings by parents or local educational agencies since
that would be in conflict. with Title 34 of the Code of Federa]l Requlations. W

EDUCATION CODE 56344

This proposed amendsent clarifies that the 50-day timeline for developing an IEP frow the date of receipt of the
parent’s written consent for assessment doss not count days of school vacation in excess of five schooldays,

TI0M SELTION 56364

This-proposed asendwent frow the- Sunset Review Report-clarifies ~sxisting code language on how disabled and
oondisabled pupils are to participate with one another in school activitiss, including nonacadenic and
extracurricular services and activities,

i | TI0M
This proposed asendsent wakes a technical change to the citation of federal law covering procedural safequards,
ToM ,2

This proposed amendwent makes a technical change to the citation of federal law covering the resolution of
complaints.,

Tou .3

This proposed anenduent 2dds a new section on wediation. (Current state law requires 2 parent or public education
agency to file for 2 due process hearing in order to get a mediation confersmce with a state wediator.) The
following is a tisting of the sain provisions of this section:

o Provides legislative intent language stating that parties to special education disputes be encouraged to sesk
resolution through sediation prior to filing o request for 2 due process hearing; and that mediation be an inforaa]
process conducted in a nonadversarial atosphere to resolve sducationsl fssues to the satisfaction of both parties.

¢ Prohibits attormeys, as defined, or other independent contractors used for Yegal advocxcy frou attending or
othervise participating in the prahearing-request sediation conference.
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o Persits the parent and public education agancy to invite notatterney representatives to participate in the
sediation conferences; and persits the parent and public education agency to consult with an attorney prior to or
following a mediation conference.

o States that requesting or participating in a mediation conferepce is not a prerequisite to requasting a due
process hearing.

o Requires that requests for a mediation confersnce be filed with the Superintendent of Public Instruction,

o Requires the party filing for a mediation conference provide the other party to the mediztion with a copy of
the request at the sawe time it is filed,

o Requirss the mediator to be knowledgeable in the laws and regilations governing special education; am requires
the mediator to be knowledgeable in the process of reconciling differences in a nonadversarial sawer, and be under
contract with the California Departuent of Education.

o Requires the mediation conference to be scheduied within 15 days of receipt by the Suparintendent of Public
Instruction of the request for mediation.

-o--Pernits the district superintendent, the county supsrintendent, or the director of the public education
agency, or his or her designee to resolve the issue(s} as long as the resolution doss mot conflict with state or
federal law and is satisfactory to both parties,

o Requires that a copy of the written resolution be wailed to each party within 10 days following the wediation
conference.

o Provides the option to the party filing for the mediation confsrence to file for a state-leye] hearing if the
sediation conference fails to resalve the issues to the satisfaction to al] parties.

¢ Perwits the wediator to assist the parties in specifying any unresolved issues to be included in the hearing

request. .
o Requires any mediation conference to be held at a tims and place reasonably comvenient to the parent and

pupil.
o Requires the wediation conference to be conducted in accordance with regulations adopted by the State Board

of Education.

o Peraits the parties to madiatien to meat informally to resolve
ay issuels) to the satisfaction of both parties prior to the wediation conference if the party initating the
sediation confersnce so chooses,

0 Requires that the procedures and rights contained in this section shall be included in the notice of parent
rights attached to the pupil's assesswent plan pursuant to Section 56321,
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EDACATION COOE SECTION 56301

This propesed asendseat makes o technical change to the proviston covering due process hearings and haaring rishts
and adds a mew due process hearing right - the right to request a mediation conference at any point during the
hearing process, This is in addition to the right te mediation conference under Section 56500,3. The purposs of
the lechnical amsndeent in subdivision (a) 1s to clarify that the right to the hearing, as far as a pupil per 3¢
is concerned, is )imited to & pupi) who is 18 years of age or older, The definition of "parent™ in EC Section
5028, includes any sdult pupil for vhow no guardlan or conservator has besn appointed. Permits attormeys and
advocates to participate in wediation conferences scheduled after the filing of 2 request for a due process
hearing.

EPCATION CODE SECTION 56502

This proposed amendwent makes technical changes fn the provisions partaining to the proceduras for nitisting a
due process hearing and the timelines, The section s 2iso asended to require the Superintsndent of Public
Instruction to provide both parties to the hearing with a Yist of persons and organizations within the gaoaraphical
area that can provide free or reduced cost representation or other assistance in preparing for the due precess
hearing. Currently, the superintendent just inforws the public education agency of its responsibility to advise
the parent of free or lew-cost legal services and other relevant services available with the gsographical area,
The public education agencies have had 2 difficult time keeping an updated list and parents have corplained about
this.

ERUCATION COOE SECTION SCS03 (REPEN M NDO)

This propesed seendsent repeals the current ssction pertaining to sediation since that is now coversd in Section
56500.3. It also adds 3 new Saction 56503 stating that mothing in the procedural safequards chapter preciudes the
arrties to 2 heacing from agreeing to use a mediation confersnce, or resolving their dispute in an inforsal,
rordversarial samner, even though o request for a state-level hearing has been filed, or even if the hearing has
commonced,
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SDUCATION CODE SECTION 56504.5

This proposed asendssnt adds 2 new section setting parameters for the California Departuent of Education 1o mest
In contracting with a single, monprofit organization or entity te conduct mediation conferences and. due process
hearings, including knowledge -in administrative hearings and Taws and regulations governing special education; no
conflict of interést; not in the business of providing, or supervising, special education, related servicss, or
care to children and youth,

TI0K CODE o

" This proposed asendeent makss technical changes to the provisions concerning the conduct of hearings and rights
of the parties te the hearing, A nay provision requires the hearing officer to encourage the parties to a hearing
to consider the option of wediation as an alternative to 2 hearing, It states that the findings and decisions
shall be.ude available to the public consistent with~federal lav and shall be transsitted to the ‘Avisory
Cowission on Special Edwation pursuant to federal law. It also adds a new right to be informed by the other
parties to the hearing, at least 10 days prior to the hearitg, what those partiss believe are the issues to be
decided dn the hearing and their proposed resolution of those issuss, It also adds that an appeal of 2 dus process
hearing decision to a court of competent jurisdiction wust be wade within 90 days of receipt of the hearing
decision.

EDUCATION COBE SECTION 56%05.1

This proposed amendesnt adds a new section covering the rights of a due process hearing officert question 2
¥itness on the record prior to any of the parties doing so; request that conflicting exparts discuss an issue or
issues with each other while on record; visit the proposed placesent sita(s) when the physical attributes of the
sitels) are at issue; call a witness to testify, as specified; order that an inpartial asstsskent, funded through
the contract, be conducted for the purposes of the hearing and continge the hearing until the assessnent has besn
completed; and call as withesses independent medical specialists qualified to present svidsncs in the arez of the
pil's wedical disabllity.

1] 108
This propesed amendeent repeals the current section concerning the restrictions on the use of attorneys in
individualized education program meetings, mediation conferences, and due process bearings, Tt adds a new Section

6507 requiring either party to a due process hearing intending to be repressnted by an attorney to notify the
other party 10 days prior to the hearing and failure to notify shall constituts good cause for a continuance, [t
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provides that the aard of reasonable attorneys' faes to the pravailing parent or guardian wiy only be wade by a
court of competent jurisdiction pursuant to faderal law. It prohibits public education agencies frow using faderal
special aducation funds for Jega) counsel or olher advacacy cesls related to 4 du process hearing or mpeal,
ad prohibits the use of faderst special education funds to be used to refsburse parents who prevall and are
uarded attorney fees. 11 requires the hearing dacision to indicale the extenl te which exch party has prevalled
o each iswe heard and declared, including issues imolving other public agencies nased as parties 1o the hearing.

EXCATION COOE SECTION S&508

This proposed asend adds a section expressing lagislative intent that the California Departaent of Education
develop training materisls that can be used localiy by parents, public education agenciss and others, and conduct
workshops on #lternative resolutions for resolving differences In a monadversarial atmosphere with the sutual goal

of providing a free and appropriate public edalion fer childeen ad youth,
EDUCATION CODE SECTION 56601

This propesed amendment to the new subdivision (a) is a technical asendsent which will allow the specia) education
Tocal plan aress and the districts to subwit inforsation (statistical data, prograa information, and fiscal
inforsation) to the Superintendent of Public Instruction in order for the superintendent to carry out the special
sducation program evaluztion responsibilities pursusnt to Section 56602, This inforsation will be used to ansver
qustions frow the Legislature andother state and federal aencies on prograw, policy and fiscal issues of

stateside interest.

The proposed new subdivision (b) would autherize the Superintendent of Public Instruction to collect and utilize
social sscurity nushers of pupils with disabitities as pupil identification numbers in order to assist the state
in eviluating the effectiveness of the special education programs hich cest §2.4 biltion anually to provide.
The Legislature continually asks how effective are special education programs and this will help the California
Departaent of Education in answering these questions. It weuld not be mandatery for pacents to submit soctal
sicurity sambers if, for any reason, they cheose mot to do so.  In those cases, the Superintendent of Public
Listroction shal! assign arother student 1.0. nmber for purposes of evalustimg spacial sducation prograws, The
States of Florida, Texas, Arkansas and Nichigam are dlready using social security musbers for this purpose. Other
states, wch as [1lirels and Nebraska, aee considering this LD, option, Some local educatioral agencies in’
Lalifornia, smch as Fresm Loty Office of Education, are already wxing soclal sacurity nusbers of pupils for 1.0,
parposes.  This provision will alse help the State in wwluating the effectivensss of prosrass proparing pupils
vith disabilities for work situations oace they have left the K-12 systes.
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EDUCATION OO0 SECTION 56731

This propesed asendsent would add a new code section stating legislative findings and declarations that adjudicated
individuals with exceptional needs in Juvenile court schools reqiire instructional programs in special education
for up to 246 schooldays, depending on the number of schooldays court schoals operate in that county, sach fiscal
year in order to comply with federal regulations, The amendaent 2lso requires the Superintendent of Public
Instruction to develop a funding forsula, in consultation with the Legislative Analyst and the Dirsctor of Finance,
for the distribution of increased federal funds under Part B of IDEA in an amount nat to exceed three nillion
dollars to augment instructional units for the specia) sducation prograus in juvenile court schools, begiming in
fiscal year 1593, to cover the requirsd rusber of days of instruction. The Federal OFfice for Civil Rights is
putting the pressure on state juvemile court schoal prograns o provide additional days of instruction to
incarcerated individuals with exceptional needs. The Los Angeles County Office of Education is currently the focus
of OR's' attentidn which coild ipand statewide and 1ead t6'added state costs 3F ihis situation Is not addressed

IF T0MS

There is no reisbursenent required by this act and no state apropriation s necessary 'since the act implesents
a federal Tav or regulation and involves only “costs mandated by the federal govermeent.”  In a couple of
instances, (Section 56138 and 56731),

additional new federal funds will be necessary in 1993 and thersafter to cover the costs of these pro¥isicns,

The other nancodified code sections cover double joining Tanguage with Assebly Bill 2267, Assesbly 8111 2632, and
Senats Bl 2026.
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF SACRAMENTO

I am employed in the County of Sacramento, State of California. I

am over the age of 18 and not a party to the within action. My business

address is 2230 L Street, Sacramento, CA 95816.

On August 24, 2012, I served the foregoing documents as described

below on the interested parties in this action as follows:

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF
AND AMICUS CURIAE BRIEF OF THE CALIFORNIA SCHOOL
BOARDS ASSOCTATION AND ITS EDUCATION LEGAL
ALLIANCE IN SUPPORT OF PLAINTIFF LOS ANGELES

UNIFIED SCHOOL DISTRICT

Clerk

United States Court of Appeals
for the Ninth Circuit

95 7th Street

San Francisco, CA 94103

Paula D. Peariman

Michelle Uzeta

Anna Rivera

Disability Rights Legal Center
800 South Figueroa Street
Suite 1120

Los Angeles, CA 90017

Ismael A Castro

CAAG — Office of Attorney
General of California

1300 I Street, Suite 1101
P.O. Box 944255
Sacramento, CA 94244-2550

Clerk

United States District Court
Central District of California
312 N. Spring Street

Los Angeles, CA 90012-4701

Linda Dakin-Grimm
Daniel M. Perry

Delilah Vinzon

Milbank Tweed Hadley &
McCloy, LLP

601 South Figurecoa Street
30th Floor

Los Angeles, CA 90017

Barrett K. Green

Daniel Gonzalez

Littler Mendelson PC

2049 Century Park East

5th Floor

Los Angeles, CA 90067-3107



Diane H. Pappas

Donald A. Erwin

Mampre R. Pomakian

Office of General Counsel

Los Angeles Unified School District
333 S. Beaudry Avenue, 20th Floor
Los Angeles, CA 90017

X By United States Postal Service. I enclosed the document(s) in a
sealed envelope or package addressed to the person(s) at the addresses
listed below and:

X Deposited the sealed envelope or package with the United
States Postal Service, with the postage fully prepaid for first
class mail.

[ Placed the envelope or package for collection and mailing by
first class mail, following my company’s ordinary business
practices. I am readily familiar with this business’ practice
for collection and processing correspondence for mailing with
the United States Postal Service. On the same day that
correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United
States Postal Service, in a sealed envelope with postage fully
prepaid.

Executed on August 24, 2012, in Sacramento California

Van T. Vu

Attorneys for Amicus Curiae
California School Boards
Association and its Education Legal
Alliance



